CIVIL MISCELLANEQUS
Before Gurdev Singh, |.
SARUP SINGH, —Peritioner
versus
K. C. GROVER anp ANOTHER,—Respondents

Civil Miscellancous No. 695 of 1964

Punjab Gram Panchayar /cs,

1952 (1V of 1953)—S. 13 (0)—
Election petition

for setung aside the election hled on the allegation
of 1mproper rejection or reception
rity—Whether competent 1o scruing

¢ the votes of the petitioner who
Is an unsuccessful candidate oy

has to confine the enquiry to the
validity of wvotes obrained by the successful person—Constitution of
[ndia (1950)—drt. 227—Powers of the High Court under—Extent
of.

——

Held, that on a perusal of clause
tion 13 (0) of the Punjab Gram Panchayat Act, 1952, as amended
by Punjab Act 26 of 1962, it will be evident that where the election
ol a successtul person is challenged under sub-clause (1)  of that
clause, the petitioner is required to prove not only that there has been
improper 'rcception, refusal or rejection of any v
any vote which is void but also that because of such votes the result
of the clecuon so far as i concerns the-clected person  has been
materially affected. It is obvious that after excluding such votes if
the successtul candidate has stj]] a majority of the total votes polled,
his election would pot be affected. No provision has been made in
the Act for recriminatory petition nor empowering the Prescribed
Authority  hearing the election petition tor declare a defeated candidate
as duly elected on acceptance of the election petition. It js obvious
that the legislature merely intended that only the allegation regard-
Ing securing or acceptance of inv .
candidate should be gone into by the Prescribed Authority, and the

votes on the basis of which a candidate has been declared alone should
be scrutinized. The Prescribed Authority has,

go into the question whether the petitioner

(d) of sub-section (1) of sec-

otes or reception of

therefore, no power to
had secured any votes

alid votes relating to the returned.

Capouor, J.

1964

of some votes—Prescribed Autho- September, 8
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of persons who were dead

or minors or absent from the village on
the day of polling, etc.

Held, that the powers vesting in the High Court under Article
227 of the Constitution are wide and can be exercised where there has
been assumption of excessive jurisdiction or refusal to exercise juris-

diction or any irregularity or illegality in the procedure or any breach of
the rules of natural justice by the inffﬂpr Court or tribunal. Where the
Prescribed Authority has exceeded is authority in permiting a challenge
to the validity of the votes sccured by the petitioner which the law
does not entitle the respondent to do, it is the duty of the High Court

to step in to keep the Prescribed Authority within the bounds of law
especially when his wrong decision is likely to lead to failure of justice.
The fact that no right of appeal is provided against the final decision
of the Prescribed Authority dealing with the election petition and the
only remedy available to the aggrieved party would be either under
Article 226 or 227 of the Constitution further renders it desir
the mischief which is likely to follow the wrong assumption
diction be nipped in the bud at the initial stages of the procee
that the proceedings before the Prescribed
in the right channel.

able that
of juris-
dings so
Authority should proceed

Petition under Article 227 of the Constitution of India praying
that the order dated the 25th of February, 1964, passed by respon-
dent No. 1 be quashed and the prescribed authority be directed not
10 allow respondent No. 2 to plead or lead any evidence on the fact
that the petitioner has also been guilty of receiving void votes.

P. S. DauLta, Apvocate, for the Petitioner.

Ras Sarup anp SuriNDER Sarup, Apvocates, for the Respondents.

ORDER

GURrDEV SINGH, J.—This petition under Article 227 of
the Constitution is directed against the order of Shri
K. C. Grover,Magistrate, First Class, Rohtak, dated 25th
February, 1964, passed in the course of proceedings for
setting aside the election of the responde.nt Balwant
Singh on a petition presented by Sarup Singh under
section 13(c) of the Punjab Gram Panchayat Act, 1952,
as amended by Punjab Act 26 of 1962.

Election to the office of the Sarpanch, Gram Sabha,
of village Naya Bans, tahsil and district Rohtak, was
held on 27th December, 1963. The only two contestants
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were Sm‘up

Singh petitioner a
dent,

and the laiter was

thurnirmr Officer found tha
against 374 that were obtain
upon on 21st Janu

tion (copy annexure A) for setting aside Balwant Singh'’s
clection inter alia

on the plea that the result of the elec-
tion in sn fay ;/s it concerned the successful candidate had
been materially affected by improper reception of votes
in his favour of dead and missing persons as well as of
the minors, persons who were not present including those
who were actuallv in service in the army, and of blind,
semi-blind and infirm persons. In contesting the peti-
tion. Balwant Singh respondent not only denied these
allegations but also made the counter-allegation that the
petitioner had himself dishonestly and illegally obtained
“void votes of persons who were dea
cxistent on the date of the
the election so f
not been materi
have been ¢

declared successful as the

ed by the petitioner, There-

d. absent or non-

clection”, and the result of
ar as the respondent was concerned had

allv affected bv any void votes alleged to
ast in his favour The petition
in a replication objectin

the petitioner's favour
respondent could not b
of such votes on the p
who were either

er thereupon put
g inter alia that the votes cast in
were not open to scrutiny and the
e permitted to assail the validity
lea that thev were cast by persons
dead or absent or minors. ete.
proceeding with the trial of the petition, the
Authoritv. Shri K. C Grover

dered 1his legal objection as a
reject

Before

Prescribed
(respondent No. 1), consi-

preliminary issue. but
~d the same on consideration of the relevant pro-

vision contained in section 13(0) of the Puniab Gram Pan-

chavat Act bv his order dated 25th February, 1964, Tt
is arainst this order that the netitioner,R-&m Sarun/ has

come to this Court under Article 227 of the Constitution

with the praver that the order be auashed and the Pres-

cribed Authoritv be directed not to allow respondent No 9
to vlead that some of the votes cast in the netitioner's
favour were void beine thnse of dead ones or

minors. ete.,
and no evidence in this connection be mpermitted to be
ndduced.

The grounds on which the election of a Panchavat or
2 Sarnmanch of a Gram Panchavat can be set aside are
contained in section 13(0) of the Punjab Gram Panchayat

nd Balwant Singh respon- Sarup Singh

v' '
K. C. Grover
t he had secured 490 votes as  and another

ary. 1964, Sarup Singh made a peti- Gurdev Singh, J.

“Sefe
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Sarup Singh
> Act, 1952, as recenily amended by Punjab Act 26 of 1962.
K. C. Grover

an “13- . : : .
d another 13-O. Grounds for setting aside eleclioms.

Gurdev Singh, J. (1) If the preseribed authority is of the opinion— e

(a) that on the date of his election the elected
person was not qualified, or was disquali-
fied, to be elected under this Act; or

(b) that any corrupt practice has been committed P
by the clected person or his agent or by >
any other person with the consent of the
elected person or his agent; or

(¢) that any nomination has been improperly S
rejected; or

(d) that the result of the election in so far as it Y 4

concerns the elected person, has been {
materially affected—

(i) by the improper acceptance of any nomina-
tion; or

(ii) by the improper reception, refusal, or rejec-
tion of any vote or the reception of any
vote which is void; or !

(iii) by any non-compliance with the

provisions of this Act or of any rules made
under this Act;

the prescribed authority shall set aside the election
of the elected person.

(2) When an election has been set, aside under sub-
section (1), a fresh election shall be held.”

1t is clause (d)(ii) of sub-section (1) which alone is
relevant for purposes of. these proceedings, and the sole
question for consideration, is whether in dealing with the
petition for setting acide the election based on.the allega-
tion that- because of improper rejection, of any vote or
reception of any vote which is void the result of election
in so far as it concerns the elected person has been
materially affected, the prescribed authority 1is competent
to scrutinize the votes of the petitioner who is also an
unsuccessful candidate. or has to confine the enquiry to the
validitv ‘of the votes obtained by the successful person.



VOL. XVIII-(1)] INDIAN LAW REPORTS

185
On a perusal of clause (d) of sub-section (1) of section Sarup Singh
13(0) it will be evident that where the election of a success- (2
ful person is challenged u

. ip K. C. Grover
o1 . : nder sub-clause (ii) of that clause, and: anothis
the petitioner is required to prove not only that there has

refusal or rejection of any votes Gurdev Singh, J
Or reception of any vote which is void but also that because

of such votes the result of the clection so far ag it concerns
the elected person has been materially affected. 1t is
obvious that after excluding such votes if the successful
candidate has still a majority of the total votes polled. his
election would not be affected. Tt has, however, been
contended on behalf of the respondent that the scrutiny of
the votes of the unsuecessful candidate (or candidates if
they are more than one) would be necessary as the

have also procured similar votes of dead and ;’r]fssing
persons, which could not be validly taken into account,

and it is onlv after excluding such votes that the Prescribed
Authority would be in

been improper reception.

—_——

y may

a position to determine whether the
clection of the successful candidate has been materially

affected. Tt is further argued that it will be unfair to
allow the unsuccessful candidate to take advantage of
illegal or void votes and to unseat a successful person for
procuring “similar votes.  Reliance jin this connection is
placed upon a recent decicion of the Allahabad Hish Court
in Satya Ketu v. The Election Tribunal; Bareilly, and
others (1). In that case the learned Judeges; who were deal-
ing with an election netition filed under the Representa-
tion of Peonle Act. 1951. in which one of the grounds of
attack was similar to that which is now before us, held that
an-application bv an elected candidate. who was a respon-
dent in an election petition.:for insnection of all ballot
napers for the purnose nf knowing the number of invalid
votes cast in favour of the-petitioner could not bBe reiected
on the ground that he had not filed a reeriminatorv notice
nnder section 97 of the Renresentation of Peonle Act 1951,
where the nurpose of his anplication was merelv to show
that the result of the election would not be affected even
if the invalid votes cast in his- favour were reiected. as
invalid votes were also counted in favour of the election
petitioner and when thev are.alsn reiected he would still
remain the successful candidate.. These observations were
based unon an earlier decision of that Court renorted as

(1) ALR. 1964 All. 225.
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Sarup Sj '

pv.Smgh Ijakshmi Shanker v. Kunwar Sripal Singh (2). These deci-
K, dc, Grover gons have, however, been expressly overruled by the
alLOther Lupreme Court in the recent case of Jahar Singh v. Gonda
Gu;dev el Ral ‘(3)j OI‘I consideration of section 100(1)(d)(iii) of the
epresentation of the People Act, which is exactly the
same as clause (d)(ii) of sub-section (1) of section 13(O) of
the .Punjab Gram Panchayat Act, their Lordships held
that' without a recriminatory petition under section 97 of
the Representation of the People Act, 1951, the votes of the
unsuccessful candidate could not be scrutinized. Though the -
view taken by the Prescribed Authority receives support
1.°rom the dissenting judgment of Avyangar J., the majority
judgment is against it. Gajendragadkar J. (as he then was)
delivering the majority judgment laid down the correct

legal position in these words: —

“In other words, the scope of the enquiry in a case
falling under section 100(1)(d)(iii) is to determine
whether any votes have been improperly
cast in favour of the returned candidate, or any -
votes have been improperly refused or rejected
in regard to any other candidate. These are the
only two matters which would be relevant in
deciding whether the election of the returned

" candidate has been materially affected or not.
‘At this enquiry. the onus is on the petitioner to
show that by reason of the infirmities specified
in section 100(1)(d)(iii) the result of the returned
candidate’s election has been materially affected.
and that. incidentallv. helps to determine the
scope of the enquiry. Therefore, it seems to
us that in the case of a petition where the onlv
claim made is that the election of the returned
candidate is void. the scove of the enquiry is
clearlv limited by the requirement of section
100(1)(d) itself. The enquirv is limited
not because the returned candidate has not
recriminated under section 97(1). In fact section
97(1) has no apwlication to the case falling under
section 100(1)(d)(iii). the scove of the enquirv
is limited for the simple reason that what the

(9) 22 FLR. 47.
(3) AIR. 1964 SC. 1200.
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clause requires to be considered is whether the ' Sarup Singh
election of the returned candidate has been =

materially affected and nothing else. If the Ka.ndC 'mcf,iﬁ‘éﬁr
result of the enquiry is in favour of the petitioner _____
who challenges the election of the returned Gurdev Singh, J.
candidate the Tribunal has to make a declara-
tion to that cifect, and that declaration brings to
an end the proceedings in the election petition,”
It may be observed here that unlike the provisions con-

ed in sections 97(1) and 101 of the Representation of the
People Act, 1951

, there is no provision in the Punjab Gram
Panchayat Act either for a recriminatory petition or for en-
abling the defeated candidate to claim a declaration that he
himself or any other candidate has been duly elected if the
election of 3 returned candidate is set aside and on scrutiny
it is found that the petitioner or some other defeat-
ed candidate had received a majority of valid votes, Though
the Punjab legislature incorporated verbatim, except for
se (ii), the provisions of section 100(1)(d) in the
cunjab Gram Panchayat Act by the amending Act 26 of
1962, yet it did not make any provision for
petition nor did it empower the Prescribed A
ing the election petition to declare a defeate
duly elected on acceptance of the election
obvious that the legislature merely intende
allegation regarding securing or acceptance
relating to the returned candidate should
the Prescribed Authority,
which a candidate has bee
nized. The observations

Court quoted above thus
instant case.

tain

sub-clau

recriminatory
uthority hear-
d candidate as
petition. - It is
d that only the
of invalid votes

be gone into by
and the votes on the basis of

n declared alone should be seruti-
of their Lordships of the Supreme

apply with greater force to the
I am, accordingly, of the opinion that the
learned Prescribed Authority acted beyond the scope of its

power in permitting the respondent to challenge the validity
of the votes cast in the petitioner’s favour and in holding
that while dealing with the petition for setting aside the _ 1%-0
respondent’s election under section Bc¥, he was competent
to go into the question whether the petitioner had secured
any votes of persons who were dead or minors or absent
from the village on the day of polling ete.  Accordingly,
his order, dated 25th February, 1964, cannot be sustained.

The respondent’s learned counsel, Shri Ram Sarup, has,
however, urged that despite this finding this Court should
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rSarup: Sj i ;

‘Pv.Smgh gfctl}l::: Stto-lntergere under Article 227 of the Constitution
. _Ka‘ C. Grover G tage as the election petition has still to be heard
nd -another i ecided .by the Prescribed Authority, and even if it
'Gu:_'—_— u _lmatdy fa.IIS, it will be open to the petitioner to approach
ev Singh, J. tl_nS Court either under Article 226 or 227 of the Constitu-
tlon. for redress. In this connection, he has relied upon
Haripada Dutta v, Ananta Mandal (4) and Munsha Singh
v.. Gram Panchayat, Subhanpur, and another (5). The
0b§ervations made in these cases do not appl§; to the facts
of t.he case before us. In Munsha Singh's case (5), Dua J.
while holding that the power vesting in the Hig,h Cod;‘t,:
gnder Article 227 of the Constitution is extraordinary and
intended to be used only in exceptional cases and not
as a substitute for original or revisional or | appellate
powers, nonetheless recognized that it invests this Court
with wide powers as custodian of all justice within its
territorial limits so as to ensure that even-handed justice
is meted out equitably, fairly and properly. In the Calcutta
case Haripada Dutta v. Ananta Mandal (4), a Division
Bench of that Court while holding that for ordinary cases
the normal remedies available under the municipal laws
should be left untouched by the constitutional powers under
Article 227, however, emphasized that where grave injustice
is likely to occur by reason of some mistake committed by
inferior judicial or quasi-judicial bodies and the municipal
law provides no adequate remedy, the High Courts are
entitled and indeed bound to interfere under Article 227

to correct the mistake and grant an appropriate relief.

It is true that in Satyanarayan Laxminarayan Hegde
and others v. Malikarjun Bhavanappa Tirumale (6), their
Lordships of the Supreme Court held that the High Court
cannot in exercise of its power assume appellate powers to
correct every mistake of law, yet they recognized the fact
that the powers vesting in the High Court under Article
997 of the Constitution were wide and could be exercised
where there was assumption of excessive jurisdiction or
refusal to exercise jurisdiction or any irregularities or ille-
gality in the procedure or any breach of the rules of natural
justice. In the case before us the Prescribed Authority has
clearly exceeded its authority in permitting a challenge to

- —

(4) A.LR. 1952 Cal. 526.
(5) (1963) 65 P.L.R. 76.
(6) A.LR. 1960 S.C. 137.
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the validity of the votes secured by the petitioner which Sarup Singh
‘thc law does not entitle the respondent to do. Thus, the K. C.vémver
impugned order is clearly in excess of its jurisdiction and and another
there is no reason why this Court should not step in to —mm—
keep the Prescribed Authority within the bounds of law Gurdev Singh, J.
especially when the wrong decision of the Preseribed

Authority is likely to lead to failure of justice. The fact

that no right of appeal is provided against the final decision

of the Prescribed Authority dealing with the election peti-

tion and the only remedy available to the aggrieved party

would be either under Article 226 or 227 of the Constitution

further renders it desirable that the mischief which is like-

ly to follow the wrong assumption of jurisdiction be nipped

in the bud at the initial stages of the proceedings so that the

proceedings before the Prescribed Authority should proceed

in the right channel. I thus find that it is a fit case for

interference under Article 227 of the Constitution, and

accepting the petition, the impugned order, dated 25th

February, 1964, made by respondent No. 1 is quashed. The

records be remitted to the Prescribed Authority for pro-

ceeding with the case in accordance with law and in the

light of the above observations. §



